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APPEAL BOARD OF THE FINANCIAL INTELLIGENCE CENTRE ACT 

Case 12/3/1/5 – CIA/FIC (4/19) 

 

In the matter between 

 

CEDAR ISLE AUTO (PTY) LYD          Appellant 

 

and 

 

FINANCIAL INTELLIGENCE CENTER      Respondent 

 

Appeal panel:  LTC Harms (chair); Adv H Kooverjie SC and Mr J Damons 

For the appellant:  Adv BC Stoop SC instructed by Couzyn Hertzog and Horak 

For the respondent:  Adv F Latif of FIC 

Hearing:  24 February 2020 

Summary: Failure to register by motor dealer and to report cash threshold transactions 

– administrative sanction – gross negligence 

 

 

JUDGMENT 

 
 

 

1. This is an appeal against an administrative sanction imposed in terms of sec 45C(3)(c) 

of the Financial Intelligence Centre Act 38 of 2001 by the respondent, the Financial 

Intelligence Centre, on 23 November 2018, on the appellant, for having failed to comply 

with its reporting duties of cash receipts above the prescribed level in terms of section 

28.  
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2. It is common cause that the appellant had failed in its reporting duties imposed upon 

an entity that carries on the business of dealing in motor vehicles (Schedule 3) in 

respect of 178 transactions totalling R 13 971 493.45. The administrative sanction 

imposed amounted to 20% of the value and of that half was suspended, meaning that 

the appellant has to pay the sum of R1 397 149.00 (i.e., 10% of the transaction values) 

with the balance of R1 397 149.00 (50%) conditionally suspended for 3 years The 20% 

was based on the Centre’s sanction guidelines in the event of a finding that the 

appellant had been grossly negligent in not complying with its reporting duties.  

 

3. The appellants failure to comply with its dual reporting duty relates to cash deposits 

into the bank account of the appellant made by purchaser of vehicles. The appellant 

says that it was not aware of the duty to report such deposits and was, accordingly, 

not grossly negligent. The only issue raised on appeal is whether the appellant was 

negligent (as it alleges) or whether it was grossly negligent (as the Centre found). The 

finding of gross negligence is a finding of fact and not in the circumstances of this case 

a matter of discretion.  

 

4. This Board has repeatedly dealt with the structure and purpose of the Financial 

Intelligence Centre Act 38 of 2001, as well as its powers on appeal. Those issues will, 

accordingly, not be raised again. In the present case the argument did not deal with 

the discretionary part of the imposition but with the factual finding of gross negligence.  

 

5. We assume for present purposes that a finding of gross negligence was, for purposes 

of the guidelines, a jurisdictional fact for the imposition of a 20% administrative sanction 

but wish to emphasise again that the guidelines are guidelines and that the Centre is 

entitled to impose in particular circumstances a 20% administrative sanction without a 
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finding of gross negligence. In this matter, however, the Centre relied on its guidelines 

and we proceed accordingly. 

6. The case of the appellant was set out by a director and the financial manager, Ms Esmi 

Kruger. She was the responsible person and alleged that she erroneously interpreted 

section 28 of the Act read with regulation 22B to apply only to instances where the 

cash amounts were paid in at the appellant’s address. She stated that she was under 

the impression that where customers deposited cash amounts above the prescribed 

amounts at banks in the appellant’s account, the duty to report shifted to the bank. 

Because of this, whenever a client wished to pay cash, the appellant’s staff would 

accompany the client to the bank to deposit the money into the account of the 

appellant. 

 

7. How she could have reached that conclusion is incomprehensible. Section 28 states 

as follows: 

 

“Cash transactions above prescribed limit.—An accountable institution and a 

reporting institution must, within the prescribed period, report to the Centre the 

prescribed particulars concerning a transaction concluded with a client if in 

terms of the transaction an amount of cash in excess of the prescribed amount— 

. . . 

(b) is received by the accountable institution or reporting institution from the 

client, or from a person acting on behalf of the client, or from a person on 

whose behalf the client is acting.” 

 

And regulation 22B reads: 

 

“Prescribed amount for cash transaction reporting.—The prescribed amount of 

cash above which a transaction must be reported to the Centre under section 

28 of the Act is R24 999,99 or an aggregate of smaller amounts which combine 
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to come to this amount if it appears to the accountable institution or reporting 

institution concerned that the transactions involving those smaller amounts are 

linked to be considered fractions of one transaction.”  

 

8. The wording is simply not capable of being read in the manner as alleged by Ms Kruger 

and if she read it as myopically as she says she did she was grossly negligent, if not 

reckless. If one had posed the simple question whether the client paid the dealer cash 

for the vehicle, the answer would have been yes. And how would the bank or the 

Centre know that the cash deposited related to vehicle transactions and not to, say, 

petrol sales and, importantly, whence it came? The bank would not have the 

information required by the reporting system for vehicle sales. Her interpretation also 

means that once a dealer reports a transaction and then deposits the money in its bank 

account, the bank will know of that fact and not have a reporting duty – something 

beyond the imagination. 

 

9. If one considers that, in one instance, the same client paid the sum of R20 000 five 

times per day on many occasions one can only conclude that the request to the client 

to pay the amount into the appellant’s bank account was a subterfuge to evade the 

reporting obligation by the dealer – something very convenient for concluding a deal 

with someone with an unusually large amount of cash in a carry bag. 

 

10. Her excuse of a misreading of the Act and regulation is also not supported by the 

objective facts and has to be rejected. It is not disputed that the appellant knew since 

23 February 2015 of its dual reporting obligation and that it had, prior to the fatal 

inspection which led to the imposition of the administrative sanction, reported 41 cash 

transactions emanating from its bank statement. The facts stated in paragraphs 68 to 

125 of the Centre’s answering affidavit are not in dispute and put an end on any 

reliance of a lack of gross negligence.  
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11. In particular, she does not dispute that she had told the Centre on 23 February 2015 

that the appellant does not accept cash payments above the prescribed level at the 

premises and that clients are encouraged to use EFT or bank cheques to make 

payments, and that she reviews the bank statements daily in order to detect reportable 

cash transactions. At the time, 41 transactions had been reported. She, at the request 

of the Centre, reviewed the bank statements to ascertain whether there were any 

reportable cash transactions, and a list was prepared. She was then asked to 

determine whether they were in respect of motor vehicle sales and, if so, to report 

them. This was not done and no explanation was given. 

 

12. At the second inspection, the appellant’s representative, Mr Mc Master, indicated that 

he perused bank statements on a daily basis in order to identify cash threshold 

transactions for reporting purposes –some were reported, some reported late and the 

bulk remained unreported. 

 

13. The appellant provided, for a reason which is not clear, evidence that Ms Kruger had 

been charged by the appellant with gross negligence in failing to comply with the 

appellant’s reporting duty, that she pleaded guilty with extenuation and that she was 

found guilty of gross negligence with extenuation, a finding which she accepted. So 

much for her denial of gross negligence. 

 

ORDER 

 

The appeal is dismissed and the decision of the Centre is confirmed. 

 

Signed on behalf of the Appeal Board on 2 March 2020 
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LTC Harms (Chair) 

 


